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THE 



Netherlands South Afriean Railway Question 

From the Point of View of Iniernational Law. 



The question as to what rights the British Govern- 
ment can claim to have acquired by right of conquest 
over the Netheriands South African Railway, is one 
which will, no doubt, have to be decided in accord- 
ance with the principles of modem International 
Law as respected by civilized European nations; 
and it is equally cert^rin that' the British Govern- 
ment, while asserting its legitimate rights, will 
interpret those principles in a fair and liberal spirit 
consistent with its dignity, its traditional policy, 
and its desire to uphold the national character for 
justice and fair play, even towards its most mahg- 
nant enemies. 

The issues at stake are important and far-reach- 
ing, and the question upon the decision of which 
those issues depend must therefore be approached 
in a calm and temperate spirit, free from national 
rancour or bias, and the solution must be based 
upon broad and general principles which cannot be 
gainsaid even by those who may disagree with us. 

In discussing this question it wiU not be at all 
necessary to go into any controversy as to the 
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origin of the South African War. It will be suffi- 
cient to state that the late South African Republics 
of the Transvaal and Orange Free State invaded 
territories belonging to the British Crown with the 
avowed object of driving the British out of South 
Africa, and of overthrowing British supremacy in 
that territorial region. In repelling this invasion, 
and in subsequently carrying the war into the 
enemy's own country with the firm determination 
of permanently establishing our own dominion 
throughout South Africa, the British Government 
was merely exercising one of the fundamental rights 
of a Sovereign State against another political organ- 
isation which claimed to be an independent State, 
and which chose the arbitrament of war for the 
settlement of its disputes with the former. What 
followed was that form of 'Hhe litigation of nations," 
to use a Baconian phrase, which appeals to force 
and can only be determined by that highest trial 
of right known as the Wager of War, in which each 
party is entitled to use all the military resources at 
his command to subdue and conquer the other. As 
Cicero shortly stated it, helium certationem per vim. 

War being thus a contention by force, with the 
object either of redressing an injury inflicted or of 
preventing an injury threatened, each State which 
engages in it must be conceded to have the right of 
adopting all such measures as will enable it to 
accomplish the end it has in view, namely, to van- 
quish its enemy. But the humanitarian spirit of 
modem times no longer requires that a war should 
be conducted on the principle of extermination 
adopted notably by the Israelites in their wars. 



Every civiKzed State now recognises that some 
limitations must be placed on the extent of injury 
to which an enemy may be justly subjected ; and 
without attempting the impossible task of strictly 
defining those limitations as applicable to every 
conceivable case, it may be stated generally that no 
wanton violence or injury beyond the actual neces- 
sities of each case should be inflicted. Montes- 
quieu (a) expressed the true limitation when he 
said, that ^'nations ought in time of war to do as 
little harm as possible, without prejudice to their 
true interests." War, in fact, as a recent French 
writer (b) very aptly says, should not be a work of 
hatred {oeuvre de haine)^ but a work of justice {ceuvre 
de justice). The more humane and liberal principles 
which have prevailed since the close of the seven- 
teenth century, when Grotius pioneered the way 
for the publicists who were to succeed him, by not 
only proclaiming the inviolability of the persons of 
innocent and unoffending subjects of a belligerent 
State, but of the property of literary classes and 
merchants, — these humane principles, amplified and 
extended as they have been by modern practice, 
have operated to mitigate the ancient severity both 
in regard to persons and property. Thus while it 
is, of course, still permitted to kill your enemy if 
he persists in armed defence, and to follow the 
retreating enemy and inflict such losses upon him 



(a) Le droit des gens est naturellement fonde sur ce prmcipe, que 
les diverses nations doivent dans la paix le plus de bien et dans la 
guerre le moins de mal qu'il est possible sans nuire a leurs veritablea 
inter^ts. — De V Esprit des LoiSy I., 1, c. 3. 

(6) A. Pillet, Le Droit International , p. 163 (Paris, 1893). 
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as may ensure a complete victory — ^for all this is 
only necessary to effect the supreme purpose of war 
as already explained — the unarmed and peaceful 
inhabitants of the enemy's country are left un- 
molested, unnecessary cruelty and torture of any 
kind are to be avoided, and persons employed in 
hospitals and ambulances, and chaplains, participate 
in the benefit of neutrality while so employed. 
*' We war not," it was nobly said in the procla- 
mation issued by King William of Prussia on the 
11th August, 1870 ((?), ^'against French citizens, 
but against French soldiers," and no doubt the 
gallant old monarch who proclaimed this fully 
intended to act upon it. But, unhappily, as the 
French writer already cited (c?) says, 'Hes armSes alle- 
mandes ont marque chez nous leur passage par un silon de 
cendres et de ruines^^ and that guarantees of the kind 
contained in the German proclamations " ne valent 
pas le prix du papier sur lequel elks sonf inscrites?^ 
This criticism only proves that practice very often 
departs from principle owing to the exigencies of 
war, a further illustration of which is to be found in 
the contribution of twenty-five francs a head im- 
posed by the Germans as a punishment on the 
French for what the former deemed to be " tjj too- 
prolonged resistances^ Nevertheless, speaking gene- 
rally, no military commander can now disregard 
the fundamental laws of humanity, justice, and 
honour, without incurring the just reproach of all 
civilized nations (e). 

(c) See Calvo, Le Droit Intemationalf Vol. IV. p. 123* 

{d) A. PiUet, at p. 164. 

(e) Bluntschli, Das Modeme Volkerrecht, § 542, p. 305. 



In regard to private property, also, modem usage 
is far more considerate than the practice of ancient 
and mediaeval times. Not only, subject to certain 
exceptions, is such property of non-combatants ex- 
empted from confiscation or appropriation or wanton 
destruction, but the same exemption extends to all 
the property of churches, hospitals, benevolent 
institutions, schools, universities, observatories, 
museums and other similar institutions (/). The 
rule of protection adopted in such cases is well 
explained by Pasquale riore(5r) to rest upon the 
general principle that war does not destroy juridical 
community between belligerent States, nor suspend 
the authority of the natural and moral laws, but, on 
the contrary, leaves in their integrity all the rights 
of persons which are derived from those laws. 

While these principles are now universally recog- 
nised, it must at the same time be carefully kept in 
view that in order to determine the laws of war in 
respect to persons we have to distinguish, on the 
one hand, between combatants and non-combatants, 
and between moveables and immoveables, as well 
as between the public or private character of the 
persons who possess such property (h). And it is 
here that a possible scope for difference of opinion 
may arise in the application of otherwise well- 
accepted doctrines. 

Again, it is needful to remember that it is only 
in a general sense that the above principles can be 
said to have received the sanction of independent 

(/) lUd. § 648, p. 363. 

(g) Droit International Public^ § 1390, Vol. m. 

\h) Calvo, Le Droit International, § 2199, VoL IV. p. 236. 
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States. So long as the exigencies of a particular 
military situation in an enemy's country do not 
dictate a different course, a course compatible with 
that supreme law, the safety of the State {saltis rei- 
publicce suprema lex), they will no doubt be respected. 
But they cannot be regarded — at least, all of them 
— as absolute rules of conduct which are to be 
strictly followed irrespective of the necessities of a 
given case. 

on 

Thus, in regard to private property m land, the 
rule as to its inviolability on the part of a belligerent 
is no more than a general formula which expresses 
rather what is desirable or to be aimed at than what 
is invariable or absolute as a positive rule of law (^). 
Indeed, the general theory of War is stUl, as it was 
in ancient and mediaeval times, that all private pro- 
perty (of any kind or nature whatsoever) may be 
taken by the captor (k), and the maxim, parto helh 
cedunt reipuhlicce, is still the rule which governs all 
captures (/). Modern usage has merely softened 
the harshness of the general theory, but in doing so 
it has been careful to insist upon exceptional circum- 
stances which will still justify the application of 
that theory. As Chief Justice Marshall, of the 
United States, said in Brown v. Z7. S. : — '' That war 
gives to the Sovereign full right to take the persons 
and confiscate the property of the enemy wherever 
found is conceded. The mitigations of this rigid 
rule, which the humane and wise policy of modem 

{%) A. Pillet, Le Droit de la Guerre^ Paris, 1893, p. 153. 
{h) HaUeck's International Law, 3rd ed. § 13, Yol. 11. ; Wliarfcon's 
International Law Digest, § 338, pp. 246, 247, Yol. III. 
(Z) Twifls, Law of Nations, § 64, p. 122; Phillimore, Yol. III. p. 209. 



times has introduced into practice, will more or less 
affect the exercise of this right, but cannot impair 
the right itself." " War," proceeds the learned 
Chief Justice, ^' gives the right to confiscate, but 
does not itself confiscate the property of the enemy, 
and the rules propounded by writers on the jus belli 
are merely rules which go to the exercise of this 
right." What, then, are the exceptional circum- 
stances which justify the exercise of the right ? We 
shall consider the most important of them seriatim. 

(1) If the owner ceases to preserve the 
character of a non-combatant, and 
assumes that of an active combatant (m). 

Thus Wheaton says: ^^An invader protects non- 
combatants and their property so long as they take no 
part in the struggle. As soon as they relinquish this 
character, the reasons which restrained the invader 
cease, and he may then punish such individuals by 
seizing their property, or if this cannot be dis- 
covered and secured, their offence may be visited 
upon the community to which they belong." 
(Boyd's 3rd ed., p. 468.) 

Kent regards the " seizure of the private property 
of pacific persons for the sake of gain " as an excep- 
tion to the general theory of confiscation. And it is 
the conqueror who '^ seizes the private property of 
pacific persons, or private dwellings devoted to civil 
purposes only, who is held up to the scorn and de- 

{m) It is only non-combatants, moreover, whose lives are held to 
be inviolable. F. von Marten's Vdlkerrecht, by 0* Bergbohm, § 112, 
p. 494. 
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testation of the world.'' (Kent's Commentary on 
International Law, by J. T. Abdy, pp. 243, 244.) 
Wharton writes : " The humane maxims of the 
modern law of nations, which exempt private pro- 
perty of non-combatant enemies from capture as booty 
of war, found expression in the Abandoned and 
Captured Property Act of March 12, 1863." {Digest 
of International Law, Vol. III. § 338, p. 247.) In 
another* passage he quotes the judgment of Chase, 
C. J., in U. S. V. Klein (33 Wall. 128), as laying 
down that '^ the Government {i.e. of the U. S.) 
recognised to the fullest extent the humane maxims 
of the modem law of nations, which exempt property 
of non-combatant enemies from capture or booty of war J^ 
(Ibid.) 

So also in the last Russo-Turkish War the Russian 
Commander-in-Chief impressed upon his troops the 
duty of respecting the rights and property of the 
peaceful population. (F. Marten's Volkerrecht, by 
Carl Bergbohm, § 117, p. 509.) And in para- 
graph 34 of Chap. XIV. of the Manual of Military 
Law published by the British War Office — a 
chapter which was compiled by Lord Thring — the 
custom of war on this subject is thus formulated : — 
^^ Belligerents in modem times usually abstain (so 
far as is consistent with the exigencies and opera- 
tions of war) from exercising the extreme right 
conferred by war of seizing or injuring private pro- 
perty or land. This custom obtains only so long as not 
only the owners, but also the community to which they 
belong, abstain from all acts of hostility, as it is not 
unusual for an invader to take or destroy the pro- 
perty of individuals by way of punishment for any 
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injury inflicted by them, or by the community to 
which they belong." 

So PhUlimore (Vol. III. p. 735, § 687): " It is a 
very general modem International usage that the 
moveables on land of individuals who have taken no 
part in the war are exempted from hostilities and 
from consequent capture or confiscation. This is a 
matter, however, of Comity, not of strict Right." 

So, also, in Talleyrand's despatch to Napoleon of 
November 20, 1806, we read : — " The law of nations 
does not allow that the rights of war, and of con- 
quest thence derived, should be applied to peaceable^ 
unarmed citizens^ to private dwellings and properties ^ to 
the merchandise of commerce^ to the magazines which 
contain it^ to the vehicles which transport ity to unarmed 
ships which convey it on streams and seasJ^ 

Some writers, it is true, state the exemption in 
more unqualified terms, but the qualification above 
stated is best supported by authority, is reasonable 
in itself, and embodies all that is required by the 
principle that "war is waged by State against State, 
by soldier against soldier." "The State," it has 
been said(m), "resists an effort to obtain justice; 
the soldier obstructs the way of the armed officer of 
justice, and must be resisted," and, it may be added, 
punished if necessary. But non-combatants stand 
on a totally different footing, and deserve to be 
more leniently treated. It is in regard to them and 
their property that "the mildness of modern war- 
fare appears in most striking contrast with the 
severity of ancient." 

(m) Woolsey, Intenuxtional LaWy § 130, p. 225« 



In Article 46 of the " Regulations respecting the 
Laws and Customs of War^^ approved of by the 
Hague Peace Conference, it is declared in general 
terms that ^^ private property cannot he confiscated^ 
But this declaration is only binding, according to 
Article II. of the Convention, on the Contracting 
Powers, in case of war between two or more of them. 
As the late South African Republics were not among 
the Contracting Powers, the provisions of the Regu- 
lations in question are of no binding force in the 
present controversy, and have only at best an 
academic interest. 

(2) If the property ministers directly to the 
strength of the enemy, such as munitions 
of war, articles capable of being used for 
military purposes or as furnishing means 
of obtaining the same. 

Thus, in the American Civil War, cotton, though 
private property of a pacific person, was held liable 
to capture. See Mrs. Alexander's Cotton, 2 Wall. 
404, see p. 419 ; Wharton, Vol. III., § 373 (a), 
p. 438; Wheaton, by Boyd, 3rd edition, p. 468. 
The reasons for so holding were further explained 
in the case of Miller v. U. S.^ \\ Wall. 306, as 
foUows: "The whole doctrine of confiscation is 
built upon the foundation that it is an instrument 
of coercion, which by depriving an enemy of pro- 
perty within reach of his power, whether within his 
territory or without, impairs his ability to resist the 
confiscating government, while at the same time it 
furnishes to that government means for carrying on 
the war. Hence the property which the enemy can 
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use either by actual appropriation or by exercise of 
control over its owner, or which the adherents of the 
enemy have the power of devoting to the enemy^s tcse, is a 
proper subject of confiscation^^ 

It is upon this principle that everything which 
contributes to make an armed force mobile becomes 
rightly liable to seizure (Hall's International Law, 
p. 690). And that every article which is either 
necessary contraband or which has become so from 
special circumstances of war, is in strictness liable 
to confiscation. (Ibid.) 

In this connection arises the consideration of the 
rolling plant of railways, the importance of which 
came into prominence during the Franco-German 
War of 1870. As a powerful means for carrying on 
war railways have since then aroused the attention of 
publicists, and their importance has more than ever 
been demonstrated in the South African War. To 
M. Laurent de Stein belongs the credit for the most 
part of breaking new ground here, and his article on 
the subject published in the seventeenth volume of 
the Bevue de Droit International (n), deserves careful 
perusal. In his opinion it is necessary to distin- 
guish between railways in their relation to commerce 
in times of peace, and in their special relation as a 
principal means of transport in time of war. It is 
in the latter relation that a railway may become 
subject to the laws of war. So that, having regard 
to the services which a railway is capable of render- 
ing to an army in time of war, it is not simply an 

(n) Entitled Le Droit International de$ Chemins de Fer encaade Guerre, 
Vol. XVn. p. 334, for 1885. 
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institution for which the ordinary international law 
of private property will suffice ; as a very important 
means of war, it must receive a special recognition 
in the great system of the law of things applicable 
to a state of war. Here we have two categories of 
things which publicists are wont to distinguish — 
according as they embrace objects whose special 
destination is to minister to the service of com- 
batants, such as arms, fortifications, magazines of 
military stores, and the like, and those which do 
not so minister as a means of combat. The former 
are more particularly distinguished as means of 
war {moyens de guerre or moyens de €ampagne\ and 
are, as we have said already, subject to the law of 
war absolutely, to the extent that possession by 
military capture not only transfers the possession, 
but also the proprietary right, in all such objects, 
which are therefore deemed to be outside the 
domain of the civil right of property from the 
moment when a war is duly declared. The other 
class of objects, which, according to their nature, 
are not destined as means of war, stand in a totally 
different position. They are not, or should not be, 
the object of any direct military enterprise ; they 
are not liable to confiscation ; and although for 
military exigencies they may be used by one of the 
belligerents, yet this use does not carry with it the 
acquisition of the right of property in an inter- 
national sense, and they must be restored when no 
longer required for the pressing use of the belli- 
gerent to the true owner, if a private person. 
Keeping these distinctions in view, and distinguish- 
ing also between State and private railways, 
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M. Laurent de Stein proceeds to evolve the follow- 
ing rules as regulating the right of belligerents in 
respect to railways : — 

IHrst^ as regards State railways. They must, 
like other State property, become the pro- 
perty of the conqueror both in respect to 
immoveables as well as to the rolling 
stock. 
Second^ in regard to private railways, the belli- 
gerent has the undoubted right to take 
possession of the entire rolling stock and use 
it, as well as the line of railway, for the 
exigencies of the war, but he does not 
, thereby acquire any proprietary right, and 
is bound to make restoration when the neces- 
sities of war have ceased to justify a further 
occupation. 
Thirdly. If the rolling stock of a private railway 
is used for the purpose of carrying war 
material, munitions or provisions destined 
for a belligerent force, the opposing belli- 
gerent has the right of seizing not only the 
train itself — that is to say, the waggons and 
locomotives — but all the contents of the same 
partaking of the character of things which 
by their nature may serve as a means of war, 
and in this case the waggons and locomotives 
are subject to the law of conquest. And 
M. Laurent de Stein adds the very pertinent 
remark, that so far as the captor is concerned, 
it is of little consequence whether the railway 
company has undertaken the transport of 
such articles at its own risk or whether it 
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has been forced to do so by an order of its 
own Government. In the first case the 
company caanot even demand an indemnity 
from its own Government, while in the latter 
it can do so from the Government which 
ordered the transport. 
Fourthly. In regard to railways belonging to 
neutrals M. Laurent de Stein's observations 
chiefly apply to the Continental system of 
railways ; and while it is conceded that such 
railways enjoy the right of neutrality for 
their rolling stock even within the limits of 
the territory of belligerents, they must never- 
theless be deemed to lose their neutral 
character and the train and waggons their 
quality of private property when the latter 
are used for the transport of contraband of 
war, and these, the train, waggons and cargo, 
may be confiscated by the captor under the 
same conditions as embodied in the third of 
the above rules. 
So, again, every neutral train which is placed at 
the disposition of one of the belligerents, either in 
whole or in part, and whether for articles of war 
or for general consumption, unless forced to do so hy 
the armed force of the belligerent in question^ loses its 
character of neutrality, and may be treated as 
appertaining to the belligerent State and confiscated 
accordingly by the captor. It becomes therefore 
incumbent on the neutral railway to establish by 
exact proof that it has been forced by a belligerent 
power to perform the service which has rendered it 
liable to the laws of war. If, on the other hand, a 
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neutral places his trains freely at the disposition of 
one of the belligerents, there can be no doubt that 
such an act is an infraction of the laws of general 
neutrality, and carries with it all the consequences 
thereof. 

Immoveables appertaining to a private railway 
company, although they^ may be used or even 
destroyed by a belligerent for military reasons, do 
not cease, as a general rule, to be private pro- 
perty. 

Such are the rules propounded by M. Laurent 
de Stein in the treatment of railways in time of 
war, and although the European States have come 
to no definite agreement upon these points, they are 
certainly deserving of serious consideration. Calvo 
appears to accord them a general concurrence (o). 
In Article 6 of the Project of an International 
Declaration concerning the Laws and Customs of War^ 
discussed at Brussels in July and August, 1874, it 
is recognised that the material of railways and of 
telegraphs, although appertaining to private persons 
or companies, are equally things which by their 
nature may serve for the purposes of war, and 
cannot therefore be left at the disposition of the 
enemy, but may be seized by a belligerent, subject 
to the duty of restoration and the payment of an 
indemnity for losses on the conclusion of peace. 
And a similar provision is embodied in paragraph 55 
of the Manual published by the Institute of Inter- 
national Law (Oxford, 1880), and in Art. 53 of the 
Regulations of the Hague Peace Conference with 

(o) Vol. rV. pp. 261, 262, and pp. 619, 520. 
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respect to the Laws and Customs of War. But these 
documents do not consider the special questions so 
ably discussed by M. Laurent de Stein, nor supply 
any rule of decision for a case similar to that of 
the Netherlands South African Railway. They 
simply deal with the potential case of a belligerent 
taking possession of a peaceable private railway 
because it '' may serve for military operations," and 
^^ cannot therefore be left at the disposition of the 
enemy" ; but they do not deal with the morB vital 
question, which arises in the case of the Nether- 
lands South African Railway, and which will be 
considered presently, whether railway plant which 
is actually being used for the transport of munitions 
of war, and railway buildings and machinery which 
are also being used for the manufacture of ammu- 
nition and guns, do not become subject to the laws 
of conquest when seized by the other belligerent in 
the course of the war? This is the question to 
which M. Laurent de Stein particularly directs his 
attention. 

Rivier(jt?) also, without noticing the views of the 
last-mentioned writer, contents himself by stating 
that the belligerent merely sequesters the use of 
railway transports, &c., and that he ought to restore 
them, if possible, at the end of the war in the state 
in the which they may be found. But as to any 
indemnity for losses, he is of opinion that, subject 
to any contrary convention, the payment falls not 
upon the occupant, but upon the State invaded. 



(|)) Vol. II. pp. 322, 323. Cf. also Pasquale Fiore's Droit Inter, 
Fuhlic, Vol. m. § 1390. 
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(3) If the property is taken bn the field oi 
' battle or in storming a fortress or town. 

See Halleck, § 13, Vol. II. 

(4) Confiscations by way of penalty for mili- 

tary ofiences, that is to say, where an 
individual or a commnnity has been 
guilty of conduct in violatibn of the 
laws of war. 

"Private property," says Wheaton, "is exempt 
from the operations of war only so long as its 
owners obey the laws of war " (p. 468, 3rd ed. by 
Boyd). See, to the same effect, Halleck (§ 13, 
Ch. XXI. Vol. II. edited by Sir Sherston Baker). 

Again, in regard to the general immunity of private 
property from hostile capture and confiscation, it is 
needful, perhaps, to point out that this immunity 
has only been recognized in modern times, because 
a more excellent substitute has been found in levy- 
ing contributions and requisitions (q) — an expedient 
which was notably very freely resorted to by the 
Grerman invading armies in the Franco-German 
War of 1870, and, as an alternative, this expedient 
is still open to the British Government. 



II. 

Having thus ascertained the principles which are 
generally accepted by publicists as regulating in 
time of war the rights and duties of a belligerent 
with respect more particularly to the private pro- 

{q) Bisley's Law of Wa/r, pp. 140, 141. 

b2 
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perty of individuals or companies, we may now 
proceed to consider their application to the property 
of the Netherlands South African Railway. This 
was a limited company floated in Holland in 1887, 
and which obtained an important concession from 
the late South African Republic, confirmed by a 
resolution of the Volksraad, dated the 25th June, 
1890, which gave to the concessionaires the exclu- 
sive right to build and work all railways or steam 
tramways in the South African Republic which 
either should connect with foreign railways or steam 
tramways, or with navigable rivers, or with the sea, 
or which might be considered as '' entering into 
competition with any of the lines or any part 
thereof for which the company then holds a conces- 
sion, whenever the Volksraad resolves that such a 
line shall or may be built." It was provided that 
this right should not apply to such railways or 
steam tramways as should be built and worked by 
the State. Certain minor advantages were also 
conferred upon the company, such as the free gift 
of Government land and the right of running over 
public streets and roads, with exemption from 
import duties upon all material required for the 
building and working of the railway. The com- 
pany were authorized by the concession to issue 
shares and debentures up to an amount of 9,600Z. 
per mile, and the Government gave a direct 
guarantee of interest according to the conditions of 
each issue. The company so formed was confirmed 
in Holland by Royal decrees of the 2nd July, 
1887, 1st September, 1890, and 17th December, 
1892. Letters of incorporation were also issued to 
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the company in the Transvaal on 28th June, 1889, 
under Law 6 of 1874. 

The legal position of the company was therefore 
that of a foreign company, established and having 
its headquarters in one State, and constructing and 
working railway lines in another, possessing under 
the terms of the concession a vast monopoly with a 
scale of tariflFs drawn to a most generous scale. On 
the breaking out of the war between the British 
Government and that of the late South African 
Republic, the Netherlands Government declared its 
intention to observe strict neutrality. 

Prima facie therefore the Netherlands South 
African Railway was a foreign private company, 
established for the purpose of peaceful commercial 
transport, and as such was entitled to have its 
private property in the Transvaal protected from 
the punitive operation of the laws of war, sub- 
ject only to such general risks as a state of war 
necessarily involves, so long as it conducted its 
business during war on strictly commercial lines, 
and did not destroy its privileges of neutrality 
(assuming that it was originally entitled to them) 
by identifying itself in the manner already ex- 
plained with one of the belligerents. 

The administration of the company, it should be 
added, was entrusted during the war to two 
managing directors (one of whom, Mr. Van 
Kretschmar, was resident in the Transvaal, while 
the other, Mr. Van den Wall Bake, was resident in 
Holland), under the supervision of a board of com- 
missioners. By section 19 of the articles of associa- 
tion the managing directors were to represent the 
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company, and were authorised to perform all such 
actions as came within the province of the com- 
pany, but the approval of the board of commis- 
sioners was required for all actions outside the 
ordinary course of management. The stafE of the 
company consisted of a large body of men of 
different nationaKties, by far the larger . proportion 
being subjects of the Kingdom of the Netherlands, 
and numbered over three thousand souls, of whom 
2,723 were non-burghers, and unnaturalised 
foreigners. 

The question therefore arises. Whether the com- 
pany, through its responsible officials, so conducted 
itself during the war as to maintain the right of 
preserving its property in the Transvaal and of 
exacting compensation from the British Government 
for any losses incurred by the action of British 
troops ? Did it, in other words, strictly preserve its 
peaceful neutral character as a commercial company 
or did it so identify itself with the late South 
African Republic as to destroy that character and 
incur the consequences, and if the latter, what are 
the just consequences it has incurred ? 

Before, however, considering the conduct of the 
Netherlands South African Railway, it is necessary 
to point out that under paragraph 22 of the Conces- 
sion above referred to, "if there be danger of war, 
or war itself, or interior disturbances, the railway and 
all that is requisite for the use thereof, shall, in the 
interests of defence, or of the public peace, be at 
the absolute disposal of the Government, which may 
cause the usual traffic thereon to be wholly or par- 
tially stopped, and give orders for all measures it 
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may deem necessary, subject to the concessionaire 
receiving indemnification." 

From the evidence taken by the Transvaal 
Concessions Commission, it may be taken as esta- 
blished — 

(1) that the managing director of the company in 

the Transvaal, in the month of August pre- 
ceding the breaking out of the war, was in 
close consultation with President Kruger, 
and wrote of his own accord to General 
Joubert as to the best means of blocking the 
entry of British troops into the Transvaal in 
the event of war ; that he recommended the 
blowing up of bridges, notably the bridge at 
Standerton, which could be carried out by 
the men employed under him ; that he gave 
in writing a general scheme embodying his 
ideas on the subject, and actually sent three 
railway officials, together with stores of 
dynamite and electrical apparatus, to Stan- 
derton to be ready to carry out his sugges- 
tions; 

(2) that the managing director reported to the 

Transvaal Executive Council on the 5th Sep- 
tember that all was in order for the blocking 
of the line at Standerton and at Paardekop ; 
that he m^/^fot/ that "our" people (i.e., rail- 
way employes, who, as above pointed out, 
were mostly subjects of the Netherlands 
Government) should be commandeered as 
" burghers of the Republic " ; that he himself 
should be recognised by the Republic in the 
measures to be taken, and that he discussed 
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with the Executive Council all the measures 
for entraining and transporting burghers to 
the frontier, and all these acts were done by 
him hefore the declaration of war and sm 
motu; 

(3) that the managing director himself urgently 

pressed upon the Transvaal Government, on 
the 6th September, that it should make use 
of its right under paragraph 22 of the Con- 
cession, although the Government Commis- 
sioner of Railways did not think such a 
course was necessary, on the specious ground 
that ^^ every act committed by the railway 
in the service of one of the belligerent 
parties may be considered as an act of war, 
and should the chances of war unexpectedly turn 
against the Republic^ then it would he useful to 
m as a private company that our responsibility 
should he covered hy the Government ;^^ and that 
it was in consequence of this "urgent re- 
quest" and before any declaration of war 
had been made, that the late Transvaal 
Government, by a Resolution passed on the 
13th September, decided to act upon the 
suggestion to enforce paragraph 22 of the 
Concession, and to request the direction of 
the company to allow the Government to 
make use of that right ; 

(4) that the managing director has admitted in a 

statement made by him in August, 1900, that 
it was his opinion and that of his directors at 
Amsterdam^ that no obstacles should he placed in 
the Governments way^ and that they were also of 
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opinion that '^t would he letter for the interests 
of the shareholders if the performance thereof 
by order of the Grovernment were carried out 
hy experts and officials entrusted with railway 
matters ; " 

(5) that the managing director supplied the late 

Transvaal Government with lists of railway 
employes who might be used for military 
duties, and that many of these men were 
made to choose between volunteering for 
military service and dismissal from the 
company ; 

(6) that on the 28th April, 1900, the managing 

director wrote to the directorate in Amster- 
dam, in reply to letters of theirs of the 10th, 
20th and 23rd March, in which occur the 
following admissions : — 

^* Your remarks with regard to strict 
neutrality of the Netherlands South 
African Company are not very refreshing 
to me^ especially as they come now when 
the chances have turned against the Boers. 
If it should come to the worst, and 
the English become masters here, / 
am afraid that we have hopelessly com- 
promised ourselves in deed^ word^ and 
writing. We have made cannons and 
ammunition^ we have sold material to the 
Republic ; we have blown up bridges on 
English territory^ and have not discharged 
our staff on commando. And we have 
assisted the Orange Free State with 
advice^ and indeed with persons and 
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material^ and there are in existence letters^ 
telegrams^ and living witnesses that we 
have strongly supported the Government 
in its defence. I have everything 
covered as much as possible by orders, 
but I have never yet adopted the 
appearance that we object to the carrying 
out of them. On the contrary y there are 
proofs that we have been but too willing to 
do everything that is in the interests of 

the Republic Yes, how we 

almost were plus royaliste que U roi. 
We cannot be neutral and adopt the 
appearance that we had to be forced under 

protest to perform war service 

It does not do under these circumstances 
to rely on our status as a Netherlands 
Company^ or simply as a financial under- 
taking. . . . We may act and apparently 
object^ but if our position must depend 
upon that then we are truly in a sorry 
position. We are a Netherlands Com- 
pany to make money, but we have a 
Transvaal railway. The former may 
be neutral^ but not the second.^^ 
The writer then goes on to remark that 
there is surely doubt, even in Europe, that 
England will become absolutely master 
^^here" (i.e.j in the Transvaal), and he then 
continues : 

^' Suppose the Republics keep their inde- 
pendence wholly or partially y would then 
our company's interests not have been 
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served better by our attitude during the 
M^ar than by o, pretended neutrality which 
would clearly have shown the necessity of 
expropriation? .... I frankly admit 
that our position in the event of an 
English victory is precarious with 
regard to the carrying out of the 
Concession conditions^ ezpropriatum^ the 
payment of compensation^ &c." 
The Managing Director then goes on to 
argue that as 

^^our whole business is founded on 
debts guaranteed by the State, more 
or less equal to national debts, the 
holders of our bonds have a direct 
claim on the State. Suppose that 
it had been a State railway, then 
the State would have had to contract 
loans therefor. Would a conqueror 
now simply ignore State loans because 
with the proceeds it had exploited the 
railway during the war, or even be- 
cause it had bought war material and 
ammunition for it ? I believe that Eng- 
land will be wise enough not further 
to annoy the holders on the Continent 
by directly touching their pockets. 
Perhaps there may be some dangers 
to the expropriation price of our 
shares imder the Concession; per- 
haps also with regard to the full 
payment of our other debts, although 
I consider the Continental influence 



28 



strong enough to ensure that even 
these will be discharged in full. 
Naturally, we keep ourselves from 
an active military part. Service 
Order 32 provides for this entirely, 
and relieves the directorate of all * 
responsibility for this. This is my 
idea of our position. I have already, 
by asking for special orders, tried as 
much as possible to save the appear- 
ance of neutrality. According to the 
interpretation which you adopt in 
your last letter, / have not always 
succeeded in this. We havCj it is true, 
done things which we were not obliged to 
do according to the letter of the Con- 
cession. For instance, / might have 
said our workshop cannot make or repair 
cannons ; we can shoe no horses^ make no 
tents, no ammunition, Sfc. We have no 
one who can work with dynamite; we 
were not obliged to lend money to the 
Orange Free State ; we are not going 
to pay our men on commando ; we were 
not obliged to exploit railways outside of 
the State ; and our neutrality prohibits 
us to enter into any agreement with you 
to that effect, ^^ &c. " I would like 
to know," he continues, " how soon I 
would then have gone the way of the 
Manager of the Pretoria-Pietersberg 
line, who was immediately put over 
the border when he tried to maintain 
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his neutrality. I would also then 
have liked to hear your judgment — 
you who were proud of it when you heard 
of the * Z. A. S.M.^ (r) deeds of heroism 
in the destruction of bridges^ Sfc. ; who 
wished for special data, in order to make 
mention in our yearly report of the active 
part which we took in the defence of the 
country. The adversity of the Republics 
mtcst have sorely touched youy in order to 
make you all of a sudden so anxiously 
neutral. Now, we are once for all in the 
boat, and we must remain in it to the 
other bank. A railway under con- 
ditions such as ours is exposed to 
such dangers and chances, and we 
must in a manly way meet them and 
look them in the face. To save our 
life by playing 'chameleon^ every time 
that the prospects or positions change 

appears to me to be impossible 

In a state of war, one must not mind 
it so much if sometimes we have un- 
pleasant moments, because one cannot 
prepare for all eventualities. .... 
With the making of ammunition it will 
be finished. Before our departure we 
should explode our workshop and empty 
our offhesP 
In a letter to Mr. Smit, the Government Railway 
Commissioner, dated the 20th December, 1899, the 

(r) Initials of the Zuid AfricaanBcht Spoorweg Maatschappij, i.e., 
Soutii African Bailway Company. 
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Managing Director writes : "As you know, we are 
now taking upon ourselves many matters which do 
not directly belong to the department of the railway 
service, such as repairing of cannons, shoeing horses, 
and making subordinate parts of projectiles. I now 
wish to refer to the latter. We are making, namely, 
to the order of the Dynamite Company, the head- 
pieces of shells for Kxupp guns, viz., the so-called 
^time fuses.^ These shells are completed by the 
Dynamite Company, Delf os Brothers, and the repre- 
sentatives of the French Creusot Company. Amongst 
these co-workers — ourselves included — I do not con- 
sider one to be experts in the manufacture of 
ammunition, and although I do not doubt that with 
good-will and proper co-operation a sufficient result 
will be obtained, yet I consider it of the greatest 
importance that a final test of our joint work should 
be made by an impartial expert." 

And in a letter, under date the 28th February, 
1900, to the Amsterdam Directorate, the Managing 
Director at Pretoria gives his colleagues the following 
information: — "We have withdrawn our railway 
service at Modderspruit and taken the rolling-stock 
back to Glencoe. All cannons have also been 
brought over. All bridges and culverts between 
Modderspruit and Elandslaagte have been de- 
stroyed ; Westenberg with his destruction staff 
forms the rear-guard. News has just been received 
from Westenberg that all works up to Glencoe have 
been thoroughly destroyed." Westenberg's report 
as to the destruction on the Natal Government 
Railway line, it may be mentioned, is amongst the 
captured papers in the possession of the British 
Government. 
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Again, in regard to the action of the Netherlands 
Railway Company^s officials in the late Orange 
Free State, the Managing Director, in a letter of 
the 17th March, 1900, to the Amsterdam Directorate, 
gives detailed information in regard to the blowing 
up of bridges across the Orange River by their 
Staff under the supervision of Van Eelde, and in 
his own statement, made in August, 1900, to the 
Transvaal Concessions Commission, he admitted 
that the Staff assisted in the destruction of bridges, 
&c., during the retreat of the Boer forces through 
the Free State. Independent evidence, also, as to 
particular acts of destruction done under direction 
of officials of the Company on the Natal and Free 
State Railways was collected by the Commission. 

It further appears from the Managing Director's 
own evidence that it was his practice to write a 
letter every week to his colleague, Mr. Van den 
Wall Bake, the co-Managing Director resident in 
Holland, and all these letters were also read by, 
and many addressed to, Mr. Middelburg, who had 
formerly been Managing Director in South Africa, 
and was intimately acquainted with Transvaal 
affairs, and who, in 1899-1900, was a Member of 
the Board of Commissioners of the Company. The 
information contained in these letters was intended 
for the whole Board. The Managing Director 
further expressed his belief that the Board of Com- 
missioners were fully informed as to what he was doing 
with regard to the war^ and that he had received no 
remonstrance or objection from them. 

Lastly, the Annual Report of the Company for 
the year 1899 was presented by the Directorate to 
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the Board of Commissioners on the 7th June, 1900, 
and laid on the table at the- General Meeting of the 
Shareholders in the same month. In this Report 
mention is made of the use of the Railway j its Workshop 
and its Staffs in the conveyance of Troops^ the making 
and repairing of War Material^ the shoeing of Horses^ 
the destruction and repairing of Railways^ and the 
working of Railway Lines outside the Frontier. In 
short, that the Railway had "become an instrument 
of attack and defence^ No adverse comment or 
remonstrance appears to have been made by the 
Board or to have been advanced from any other 
quarter. On the contrary, in the Annual Report 
referred to, it is claimed that the Government of 
the Republic had made a liberal use of their 
privileges by employing the Railway Workshops, 
&c. for the above-named purposes, and that, 
according to the Concession, it had a perfect right 
to do so, and that the persons in the employ of the 
Company were always bound to perform the task 
assigned to them. The Report then goes on to 
^^ affirm with great satisfaction'^^ that their servants 
"with great self sacrifice and devotion did what they 
were bound to do by the order of the authorities." 

From the above summary of evidence which 
has fortunately come into the possession of the 
British Government, and which is supplied from 
sources which cannot be gainsaid by the Nether- 
lands South African Railway, as well as from 
the still later inquiry conducted by the Compensa- 
tion Commission, it is abundantly clear that "in 
deed, word, and writing," the Company, through 
its responsible officials in South Africa, and with 
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the full knowledge and tacit if not express approval 
of the Amsterdam Directorate and the Board of 
Commissioners, has during the South African war 
actively and in a variety of ways assisted the late 
South African Republic as well as the Orange Free 
State in prosecuting the war in which Great 
Britain was the other belligerent; that it has not 
only placed the whole of its railway system during 
the war at the disposal of those Republics, but that 
it has manufactured munitions of war, furnished 
men in its employ who were for the most part 
subjects of neutral states, and who were to con- 
tinue to be paid by the company while performing 
their warlike duties, to act in a military capacity, 
and to cause the destruction of British property in 
British territory ; and that it has done all these acts 
deliberately and willingly because it thought that 
its interests would be best served by assisting the 
late South African Republics. Nor can the company 
successfully take refuge under the terms of para- 
graph 22 of the Transvaal Concession and the 
service orders issued thereunder, for two main 
reasons : — First^ because it is clear that the enforce- 
ment of the Concession was initiated and suggestedhj 
the Managing Director himself and urgently pressed 
upon the late South African Republic in opposition 
to its own views — the warlike assistance rendered, 
therefore, was not done involuntarily and under 
compulsion exercised by the armed force of a 
belligerent, which, as M. Laurent de Stein shows, 
would alone prevent such assistance from assuming 
the character of a breach of neutrality and the 
company from being liable to the laws of war. As 

c 
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admitted by the Managing Director, no obstacles were 
placed in the Government's way^ and there are abundant 
^^ proofs that we (the company ) Aae^^ been but too willing 
to do everything that is in the interests of the Republic^ 
In short, the *^ formal" enforcement of para- 
graph 22 of the Concession was deliberately suggested 
as a blind and subterfuge, with a view of possible 
protection in the future if things went badly for 
the South African Republic, and did not in any way 
control or regulate the conduct of the company, 
which was entirely spontaneous and actuated by an 
open and avowed hostility on the part of its chief repre- 
sentative in the Transvaal towards the British Govern- 
ment. Secondly^ because it is admitted that the re- 
presentative of the company and its paid servants, 
under the orders of the former, did things which 
the South African Republic, under no possible 
interpretation of the Concession, could properly 
call upon the company to do, and these things were 
done not only in the Transvaal territory, but in the 
territories of the Orange Free State and of the 
British Government, where of course the terms of 
the Concession could have no operation. It is 
impossible therefore to resist the conclusion, which 
is frankly admitted by the Managing Director at 
Pretoria himself, to be the only one to be drawn 
from the acts above referred to, that the company 
has hopelessly compromised itself and that it has 
thereby committed a grave violation of the laws of 
neutrality, which renders it liable to the laws of 
war, with the resulting consequences of capture and 
confiscation of its property. 

If it be argued, as it has been by a recent 
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German writer, Dr. Wilhelm Kaufmann, of Berlin, 
that for the violation of the laws of war, on the 
part of the managing director of the company and 
their employes, the latter, and they alone, are 
responsible, and not the shareholders of the com- 
pany, the contention is one which, however 
specious in appearance, cannot be allowed. In the 
first place, the act of a belligerent in confiscating 
the property of an enemy is a high act of State, 
which is not to be weighed by refined distinctions 
of the civil law, but by those higher considerations 
of the welfare of the State and the exigencies of 
actual war. No civil tribunal can be permitted to 
examine and pronounce judgment upon its acts as a 
Sovereign power ; any consideration that it is asked 
to show must be solicited as an act of grace, and it 
must be invoked upon the broad ground of funda- 
mental justice. We have seen that the right of 
capture in war is still universally admitted, and it 
would be difficult to conceive a stronger set of 
circumstances to justify the exercise of this right 
than those which can be alleged against the Nether- 
lands South African Eailway. The company, 
through its responsible managers, chose to throw 
in its lot with the South African Republics, in the 
hope that it would further its interests to do so, 
and having deliberately adopted this hostile policy 
towards the British Government by actively identi- 
fying itself with the late Republics it must accept 
the consequences, and it has no ground of just 
complaint to urge against the enforcement by the 
British Government of its legitimate right of 
capture. As for the ordinary shareholders, if ever 

c2 
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there was a case where the maxim qui facit per 
aliumfacit per se should be held to apply, it is surely 
in the case we are now; dealing with. These share- 
holders entrusted the administration of their busi- 
ness in a foreign country to certain persons — i.e.^ 
the Board of Commissioners and managing directors 
— to whom they gave unlimited powers of control 
and supervision, subject to the power of the Board 
to refer any special question to the decision of an 
extraordinary general meeting of shareholders ; it 
was competent to the latter body to call such a 
meeting themselves, and as the state of war pre- 
vailing in South Africa was a notorious fact, known 
throughout Europe, if they desired to adopt a 
strictly neutral and pacific policy, it was their duty 
to convene such a meeting, and thereafter to pass a 
resolution to that effect, and to direct their agents 
and managers to carry it out. So far from doing 
anything of the kind they remained inactive for a 
certain time, and then when the Board of Commis- 
sioners called the annual meeting and the directors 
presented their report, in which they mentioned 
that use was being made of the railway, its work- 
shops and its staff, etc., as an '' instrument of attack 
and defence,^^ in aiding the South African Republic 
in carrying on the war, both within and outside the 
territorial limits of that Republic, not a word of 
remonstrance or objection appears to have been 
raised by the shareholders, who must be held, there- 
fore, to have acquiesced in the conduct of their 
managers, who, in the report, affirm^ as we have 
seen, with great satisfaction that their servants with 
great self-sacrifice and devotion did what they were 
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bound to do under the order of the authorities. The 
policy pursued by the directorate was, no doubt, in 
direct sympathy with the sentiments entertained by 
the bulk of the shareholders, who were Hollanders ; 
but whether this was so in fact or not, the share- 
holders must be held by their acquiescence, which 
may be justly assumed from the circumstances 
already detailed, to have adopted the acts and policy 
of their responsible managers. No principle of funda- 
mental justice can therefore be appealed to in order 
to save these shareholders from the consequences of 
the acts of their authorized agents. The company 
of which they were members stood to win if the 
South African Republic was eventually triumphant 
in its contest with the British Government, and to 
lose if the tide of war turned (unexpectedly) in 
favour of the latter, their common enemy. The 
tide did turn in the unexpected direction, the God 
of Battles has given the victory to the English, and 
the company cannot justly complain if it sinks its 
fortune in the boat in which it set out on a stormy 
sea to reach a shore which had held out delusive 
hopes of still greater wealth and prosperity. No 
Continental Government would for a moment listen 
to an appeal to exercise an act of grace in favour of 
shareholders of a company which had been guilty 
of such open acts of hostility towards it as have 
been proved by indisputable evidence against the 
Netherlands South African Railway. 

Nay, we may go further, and say secondly^ that 
even if the question of the liability of the share- 
holders in the Netherlands South African Railway 
could be submitted to a legal tribunal, which, of 
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course, it cannot, it is by no means clear that, 
under the special circumstances already mentioned, 
the decision would not be against them. It may, 
of course, be at once conceded that in the case of 
acts which are absolutely ultra vires of a corporation, 
no authority of the directors and no subsequent 
ratification of the same by the shareholders as a 
body, can give them any validity or bring them 
within the ordinary principles of agency. Dr. Kauf- 
mann, however, states the law much too generally 
when he says {s) : '^Fast allgemein ist jedenfalls auck 
im modernen Rechte die Strafhaftung der juristischen 
Personen aus Handlungen ihrer Vertreter ausgeschlossen 
gehliebeny Of course a juristical person like a 
corporation cannot commit a crime by a positive 
or affirmative act, or receive criminal punishment 
in the form of imprisonment or be indicted 
. for felony, but it may be indicted for a breach 
of duty imposed on it by law, and it is answer- 
able in tort for assaults, deceits, frauds, and 
even malicious injuries (#); and this liability is 
ignored by Dr. Kaufmann. Prima faci^ it is 
no part of the business of a railway company to 
wage war or participate in warlike operations. 
But in the case of the Netherlands South African 
Railway the constitution was peculiar, and it was 
subject to the provisions of para. 22 of the Conces- 
sion which has been frequently referred to already. 
By the terms of that Concession it was open to the 
South African Republic, in certain contingencies of 

(«) Page 39. 

{t) Wharton's Criminal Law, Vol. I. § 91, p. 121, 9tli ed. ; L. B. 
21 Q. B. D. 207. 
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war, to require that " the railway and all that is 
requisite for the use thereof be placed at its absolute 
disposal^ and to give orders for all measures it may 
deem necessary, subject to the Concessionaire 
receiving indemnification." By article 19 of the 
articles of association the managing directors are 
declared to be the proper persons to represent the 
company, and to perform all such actions as come 
within the province of the company. Now it was 
distinctly within the province of the company to 
give effect to para. 22 of the Concession, and it 
therefore rested with the managing directors to 
perform all actions which were necessary for that pur- 
pose. It was thus not only competent for the 
managing directors, but their duty, to interpret 
para. 22 of the Concession to the best of their 
ability. The interpretation they put upon the 
paragraph in question might, indeed, be wrong, 
and in the present case it would certainly be 
contended on behalf of the defendant in any 
possible action on the part of the company for 
damages, that the interpretation actually adopted 
was erroneous, for the paragraph if rightly construed 
would not justify the acts of the managing directors. 
But the acts of the latter, however mistaken, would 
nevertheless be intra vires ^ and, if mistaken, would 
simply render the company liable for all the con- 
sequences legitimately attributable to them. For it 
cannot be denied that although companies are never 
created to do what is wrong, and can seldom be 
said (as it may be in the present case, for the reasons 
already stated) to have in fact authorised the 
wron^ul acts of their directors or servants, it is 
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plain that the ordinary principles of agency apply 
to such cases ; and on these principles, companies 
are liable for the negligence of their servants, and 
for torts committed by them in the course of their 
employment (u). Here the torts were committed in 
the course of their employment by the directors, 
who were charged to do all proper acts required 
from them in giving effect to para. 22 of the Con- 
cession ; and whether these torts were committed 
through negligence (i^), or even (according to the 
weight of authority in this country and in 
America (:r)) maliciously, in either case the com- 
pany as a whole would be responsible. To dis- 
tinguish in such cases, as Dr. Kaufmann wishes to 
do(y), between innocent shareholders who had no 
knowledge and those who had knowledge of the 
acts of their servants, would be to introduce an 
element in the inquiry which would render the 
latter an endless task, and impose an impossible 
burden upon the person injured. No authority is 
cited for the proposition, and it is difficult to con- 
ceive that such a view could be juristically main- 
tained. As a pure matter of grace some such 
consideration might be shown, but the task of 
discrimination would be extremely difficult, if not 
hopeless. 

III. 

Dr. Kaufmann, taking up the position asserted by 
the managing director of the Netherlands South 

(w) Ltndley on Company Law, p. 208 (1889). 

(v) Ihid,, see p. 210. 

{x) Ibid,, and Beven's Principles of the Law of Negligence, p. 231. 

(y) Page 39. 
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African Railway, that the latter was a company to 
make money, but it had also a Transvaal railway, 
and that, while the former might be neutral, the 
latter could not be so, proceeds to argue that 
a railway is something more than an industrial 
or commercial enterprise. It is, he says, a public 
institution of the country in which it is situated, 
and as such has not only the right, but the duty, of 
assisting the Government in every possible way, 
even to the extent of working captured lines in 
British territory occupied by the Boers, and in 
manufacturing and repairing guns, and so forth. 

But even if the company in question could be 
regarded, which is disputed, as a Transvaal 
company, it would still be subject to the liabilities 
which such a company would at least incur by 
undertaking the transport and manufacture of 
things for one of the belligerents which by their 
very nature minister to the service of combatants. 
The reasons for holding this view are clearly stated 
by M. Laurent de Stein in the paper from which 
we have already quoted, and need not be repeated 
here. 

Again, if the company could be regarded as a 
public institution, identifying it with the State 
itself, then it is equally clear that, like all other 
property of the State, it would fall into the hands 
of the British Government by right of absolute 
conquest in war. 

But in law and in fact the company cannot be 
regarded as other than what it really is, namely, 
a Netherlands company, having its chief oflSce in 
Holland, and created under a Concessioa from the 
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late South African Republic, to work a railway in 
the territories of that Republic. It owed, therefore, 
no duty to the Republic other than what was 
stipulated for in the four comers of the Concession, 
and that document could not, as it has already been 
pointed out, justify at all events several of the most 
hostile acts committed by the managing director 
of the company and his subordinates, to which 
allusion has already been made. By those acts the 
company has been hopelessly compromised, and has 
put itself outside the reach of any consideration as 
an act of grace from the British Government. To 
contend, as Dr. Klaufmann does, that the conduct 
of the company, represented by its recognised 
agents, in no way gives the British Government a 
right to confiscate the railway without full compen- 
sation, or to impose any sort of penalty upon the 
company or its shareholders, is simply to dogmatise 
in that spirit of self-assurance and self-satisfaction 
which is so characteristic of a certain class of 
writers upon controversial subjects. In the first 
place, what constitutes a railway? It comprises, 
when in working order, not only the lines of rails, 
but the vehicles with flanged or grooved wheels 
which are drawn or propelled on the same 
by means of locomotives, and all the necessary 
accessories for effecting the proper transpor- 
tation of freight or passengers, or both ; and 
its property therefore broadly comprises the 
laid lines of rails, the vehicles, locomotives, and 
entire rolling plant, as well as buildings used for 
traffic and for storage. Can it be said therefore 
that rolling stock, for instance, which has been used 
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in the manner already indicated for the transport of 
fighting men, of cannons, and other munitions of 
war, both within and outside the territories of the 
late South African Republic, and machinery which 
has been used on an extensive scale for the manu- 
facture of war material on the company's premises 
for one of the belligerents, are not liable to confisca- 
tion when captured during the war by the other 
belligerent against whom they have been used ? If 
that is his opinion, it certainly cannot carry any 
greater weight than attaches to his own individual 
authority (0). It certainly cannot be based on any 
accepted international usage which has grown up 
since the importance of railways in time of war 
came to be recognised, for it has already been shown 
that it was in the Franco-Grerman War of 1870 that 
the question of railways as a means of war first 
aroused the attention of publicists. No usage has 
since grown up which can be said to demand inter- 
national acceptance, and the general question in- 
volved by a private railway owned by a neutral 
company committing such acts as have been de- 
scribed above can only be determined upon broad 
grounds of international security and fundamental 
justice. Upon this subject the views of M. Laurent 
de Stein, characterized as they are by general 
fairness, are deserving of close attention. As that 
writer forcibly points out in the essay already 
quoted, if the private railway is used for transport- 
ing war material, munitions or provisions destined 

(z) It is certainly not the opinion of M. Laurent de Stein or of Galvo, 
as already pointed oat, and is directly opposed to the judgment in 
Miller y. 27. 8., referred to cmU, p. 12. 
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for a belligerent force, the other belligerent has the 
right of seizing not only the trains, but all the 
contents of the same, which thereupon become sub- 
ject to the laws of conquest; and that as far as the 
captor is concerned it makes little difference whether 
the transport of such articles has been undertaken 
by the company at its own risk or hy an order of 
its own Government. The only difference the one 
or the other fact makes is, that in one case the 
company is not entitled to demand compensation 
even from its own Government, while in the 
latter case, the Government which ordered the 
transport is bound to pay an indemnity. This 
view seems reasonable enough, but it cannot be 
reconciled with the sweeping dogmatism of Dr. 
Kaufmann. Moreover, as cannot be too strongly 
insisted upon, the open and spontaneous acts of hos- 
tility towards the British Government on the part of 
the Netherlands South African Railway w^ere of so 
exceptional a character, that it cannot claim to be 
treated on the same footing as a peaceful com- 
mercial company compelled, by armed force, to 
permit a belligerent to use its railway. Here no 
such element can possibly be introduced, in the 
face of the evidence collected by the Transvaal 
Concessions Commission, and, still later, by the 
Compensation Commission ; and, as we have seen, 
the custom of abstaining to exercise the extreme 
right, conferred by war, of seizing or injuring 
private property or land, prevails ^^only so long as 
not only the owners, but also the community to 
which they belong, abstain from all acts of hos- 
tility." In the present case there was no abstention, 
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but a hearty and spontaneous co-operation with one 
of the belligerents, both within and without the 
territories in which the Concession to make the 
railway was obtained. So far, therefore, from the 
conduct of the Netherlands South African Railway 
not giving the British Government a right to con- 
fiscate the railway without full compensation, or to 
impose any sort of penalty upon the company or 
its shareholders, as Dr. Kaufmann boldly asserts, 
without, however, citing a single authority to sup- 
port this sweeping assertion ; the directly contrary 
view is the only one which rests on any true foun- 
dation of principle, or is consistent with the un- 
doubted rights of a belligerent ; and it is fervently 
to be hoped that the British Grovernment will not 
fail to assert and maintain it, without yielding to 
the clamour of interested persons on the Continent. 
It has the Nation at its back, and the Nation will 
not permit its enemies to escape the just punishment 
of their deliberate acts. 

These observations are intended to apply to the 
company composed of its body of shareholders who, 
for the reasons already given, are properly liable 
to the consequences of the acts committed by their 
responsible representatives, and tacitly, if not ex- 
pressly, confirmed by themselves at a general meet- 
ing. But it seems there are a body of debenture 
holders who lent money to the company on a fixed 
rate of interest, which was not to vary with the 
fortunes of the company, and who had no power 
of controlling the policy or administration of the 
company. They must, of course, suffer from the 
depreciation of their security, brought about by 
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the wrongful acts of the company. But apart from 
this the debenture holders do not stand on the same 
footing as the ordinary shareholders of the com- 
pany, and the Transvaal Concessions Commission 
has, quite rightly, recommended them to the con- 
sideration of His Majesty^s Grovemment — a recom- 
mendation which is not likely to be ignored. 



IV. 

In regard to the Concession itself, that, it is sub- 
mitted, must go with the rest of the company's 
property in the Transvaal. It is true that, as a 
general rule, a State which extinguishes another 
by conquest is regarded as the inheritor of all local 
rights, obligations existing before the war, and pro- 
perty of the State which has ceased to exist. But 
the rule is not an absolute or invariable one, 
nor is it enforceable in a Court of Law, and 
as even a private contract, speaking theoretically, 
may be tacitly annulled by a total alteration of 
the circumstances on which it was founded (a), so, 
it is submitted, in regard to the Netherlands South 
African Railway, there has been such an absolute 
change of circumstances, that the British Govern- 
ment is not bound by any sense of moral obligation 
to prolong a *^ concession " which has become liable 
to forfeiture by the hostile acts of the neutral com- 
pany. Again, from the very nature of the contract 
with the South African Republic, it may be assumed 
that the continued existence of the Republic was 

(a) Phillimore, Vol, IH. p. 660. 
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contemplated as an implied condition for the con- 
tinuance of the Concession. The latter involved a 
gross monopoly, and by the declared policy of the 
British Government, which has acquired the sove- 
reignty of the Transvaal by conquest, any such 
monopoly is contrary to its own constitutional prac- 
tice and illegal (imder statute 21 James I, c. 3). As 
the successor to the sovereign rights in the South 
African Republic it cannot be held bound by en- 
gagements which are so directly contrary to its 
own fundamental constitutional laws. Suppose, 
for instance, the Concession had been to have a 
monopoly for a trade in slaves : Could the con- 
cessionaire insist on either his Concession being 
maintained by the conquering State, which regarded 
such a trade as against public policy and illegal, or, 
as an alternative, to insist on the payment of heavy 
compensation for the withdrawal of the Concession ? 
It is submitted that no such claim could be advanced ; 
and the principle is the same in the one case as in 
the other. The only true principle in such a case 
is the one we have stated, namely, that the nature 
of the contract may show that its continued per- 
formance depends on the existence of the person 
who guaranteed performance, and that the successor 
cannot be held bound to perpetuate what is illegal 
and contrary to public policy by his law. More- 
over, there are other grounds which would justify 
the revocation of this Concession. Thus, the first 
governing consideration of a State is that of self- 
preservation and of -rendering its enemy harmless 
for the future. It would be nothing short of 
political insanity to reinstate a company with 
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a small hostile army of nearly three thousand 
employes at its back into an important rail- 
way monopoly, which has through its responsible 
officers, with the tacit if not (as one might 
almost say) express consent of the shareholders, 
endeavoured to overthrow the power of Great 
Britain in South Africa, and to regard the " fall of 
England as the crowning achievement of the 19th 
Century." Such a company has no possible claim 
to indulgence, and either to restore it to its former 
position as a concessionaire, or to pay it compensa- 
tion for revoking a concession which it has forfeited 
by its own misdeeds, would be an act of unparalleled 
generosity which the British nation would certainly 
resent as one of extreme folly, involving a reckless 
waste of public money. The Concession is so iden- 
tified with the distinct personality of the late South 
African Republic that with the cessation of that 
personality this particular contract relating to a 
public matter such as the monopoly for the construc- 
tion of railways in the State by a proved enemy of 
the conquering State may be said to have ceased 
also, as in the case of the public contracts of Poland 
after its partitions, and of the Crimea after its sub- 
jugation to Russia in 1783 (i). This contention 
would indeed receive considerable additional force 
if Dr. Kaufmann's contention that a railway is not 
to be regarded so much as a private undertaking, 
even when owned by a private company, as, in an 
eminent degree, a pullic institution of the country (als 
offentliche Einrichtung des Landes\ could be accepted 

(5) Phillimore, Vol. III. p. 661. 
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as correct. If this were so, then, like other pro- 
perty of public or State institutions not falling 
within the category of those devoted to literary, 
artistic, scientific, or charitable purposes, the pro- 
perty of this railway would also pass by complete 
conquest to the conqueror, and be liable to con- 
fiscation. But the contention that private railways 
partake of this character as State or Public Institu- 
tions of the country in which they are situate, 
and owe military services in time of war to the 
State, while enjoying complete immunity against 
confiscation of their property, is one that cannot 
be accepted in the broad terms in which it is 
repeatedly advanced by the learned Doctor in the 
brochure recently published by him. The British 
Grovemment would probably therefore prefer to 
rest the power of confiscation and revocation of the 
Concession upon the special grounds applicable to 
the Netherlands South African State Railway, to 
which allusion has already been made. Neverthe- 
less, if the railway could be regarded as internation- 
ally belonging to and owing military service to the 
late South African Republic ( Volkerrechflich als dem 
Staatey wo die Eisenbahn gelegen ist^ zugehorig und 
demselben kriegspflichtig\ then, as an active enemy in 
arms against the British Grovemment, the latter has 
most unquestionably the inherent right of confis- 
cating its property, conceded, as we have seen, by 
all the best writers on International Law, and it is 
only upon exceptional grounds, based on funda- 
mental justice, that modem practice has controlled 
the exercise of the right. Before any comity can 

D 
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be invoked it must appear that the claimant has an 
equitable right — ^f or he certainly has no positive or 
absolute right — to resist capture of his property by 
showing that he falls within the category of those 
private persons in whose favour modern usage has 
introduced a more humane treatment as a matter of 
grace. But upon this point Dr. Kaufmann has 
nothing further to urge than (1) that as a Transvaal 
railway the company was perfectly justified in 
carrying on the military operations already de- 
scribed, and (2) that the company, as constituted 
by the shareholders, cannot be held responsible for 
the acts of the managing directors. Upon the 
second point, the arguments for holding the con- 
trary view have already been fully stated, and I 
can find nothing in Dr. Kaufmann's brochure to 
controvert them. So, upon the first point, it has, I 
think, been demonstrated, that while a belligerent 
may make use of a railway within the theatre of 
war for military purposes— which is all that the 
Brussels Declaration or the Oxford Manual or the 
provisions of the law of the Grerman Empire of 
the 13th June, 1873, or the Regulations of the 
Peace Conference relied upon by Dr. Kaufmann, 
contemplate or sanction — ^this does not affect the 
right of the other belligerent to capture a train so 
used and to enforce its right of confiscation. The 
belligerent using a railway for such a purpose does 
so subject to this risk, and the private owner has 
also to submit to this risk, the question of his volun- 
tary submission, or submission under compulsion, 
only affecting the owner's claim to compensation at 
the hands of the belligerent whose action was the 



51 

direct consequence of the injury subsequently sus- 
tained. 

V. 

Dr. Kaufmann has the trick of asserting, in sup- 
port of this or that proposition, that '' according to 
international law " [nach heutigen Vdlkerrecht\ some- 
thing which he then proceeds to lay down dogmati- 
cally must follow. But this trick will not impose 
upon those who are accustomed to test authorities 
for themselves. Thus it will not do for him to 
ignore, for instance, what independent writers like 
Laurent de Stein or Calvo have said upon the point 
of the military use of railways by belligerents, 
or upon the neutral character of a railway belong- 
ing to a neutral company being lost by certain acts. 
It is no use to refer generally to ^^international 
law " ; what we want is chapter and verse dealing 
not with general questions which are not disputed, 
but with the particular questions which call for 
solution in connection with the Netherlands South 
African Eailway. We know well enough what is 
contained in the Brussels Declaration, in the Oxford 
Manual, and in the Regulations of the Peace 
Conference {c) concerning the Laws and Customs 
of War on Land; and Dr. Kaufmann knows 
as well as we do that none of these docu- 
ments furnishes any authorised rule for the settle- 

(c) Let it be remembered also that our representative at the Hague 
Conference, Lord Pauncefote, only signed the Articles dealing with 
the Conduct of War with the reservation ** Saving the necessities of 
war.^"* This reservation runs through all the rules of International 
Law. Besides, for the reasons already pointed out {vide p. 12), these 
Articles have no binding force in the present controversy. 

d2 
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ment of this particular controversy. Nor is it 
enough to point to particular conventions between 
individual states, dictated very often by purely 
local conditions, and to which as often as not one 
of those states has submitted because it had little or 
no option to act otherwise. Public International 
Law does not rest upon this basis, but upon the 
broader foundation of general consent or comity. 
Let him, on the other hand, read Laurent de Stein's 
paper, and Calvo's comments thereon, and tell us 
in what respects he dissents from these writers, and 
upon what grounds, and then we shall be able to 
attribute a proper value to his reasons if he con- 
descends to give them. 

It is much in the same spirit of self-satisfaction 
and arrogance that he asserts (d) that, owing to the 
insular condition of Great Britain and of its being 
for a long time past chiefly engaged in great 
maritime wars, that the laws of war from an inter- 
national standpoint have been mostly studied in this 
country with reference to maritime wars and not to 
wars on land. In the meantime, he continues, the 
laws of war on land have been either newly evolved 
or been further developed by the Continental 
nations. Perhaps Dr. Kaufmann in the fulness of 
his knowledge will kindly enlighten us as to what 
great wars have taken place on the continent of 
Europe in the last century, with the exception of 
the Franco-German War of 1870, in which Great 
Britain has not played an important part, and in the 
course of which any great evolution of new prin- 

{d) Page 4. 
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ciples or development of the older rules of the laws 
of war, more particularly in dealing with the 
questions at issue in the present case, have found 
any authorised expression. Will he also point out 
any English writer of acknowledged merit who has 
not shown a perfect acquaintance with the laws of 
war on land as distinguished from those of mari- 
time wars? Cheap sneers of the kind Dr. Kauf- 
mann indulges in are not calculated to further the 
cause he advocates : they are as vain and purpose- 
less as they are foolish and devoid of any element 
of truth. 

We confess that we are greatly disappointed at 
his attempt to throw light on the dijfficult questions 
which the British Government have to decide in 
connection with the Netherlands South African 
Railway. If one reads his brochure in the hope of 
finding a fair and straightforward consideration of 
the various questions at issue, of the leading autho- 
rities which bear upon them, and of the argument 
which tell for or against either party in the con- 
troversy, he will not find what he seeks. But he 
will rise from the perusal, if a candid inquirer, with 
the conviction that the Transvaal Eailway question 
has been dealt with by Dr. Kauf mann in the manner 
of a party advocate, who slurs over or altogether 
ignores facts and authorities which tell against him, 
and who contents himself with indulging in gene- 
ralities and in stating dogmatically this or that is 
the law — '' I say it is so, and you must accept it from 
me with the humility of a disciple.^' That, however, 
is not the spirit in which we approach the discussion 
of difficult questions at the present day. We desire 
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to see difficulties fairly battled with, and authorities 
fully arrayed in support of propositions which are 
not conceded on the other side. 

So far as the Netherlands South African Eailway 
is concerned, while the case for the course recom- 
mended by the Transvaal Concessions Commission 
is not entirely free from difficulty, there is much 
reason and authority to support it. As Mr. Kipling 
has lately told us in the Times ^ '' we have had no 
end of a lesson " in the African war, and " a jolly 
good lesson too," and ^^ now we must turn it to use." 
Let us not, therefore, fail to derive full benefit from 
it, and to reap the full harvest we have gained by 
the unconquerable resolution of the British people 
and the bravery of the British soldier. False 
magnanimity has worked enough evil in the past. 
Let us now be just to ourselves before we are 
foolishly generous to those who, if they had the 
chance to-morrow, would combine again to over- 
throw our Empire. We have no wish and no need 
to be vindictive ; we can afford, and the nation 
desires, to treat the subdued population of South 
A-frica as liberally as is consistent with our 
supremacy. But to a neutral company which 
has so flagrantly broken its neutrality, we are not 
called upon to be generous. Let us give it a full 
measure of justice according to the recognised 
principles of International Law, but nothing more 
or less. 
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